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DUKE ENERGY CAROLINAS, LLC 

MOTION TO DISMISS 

              

 

Pursuant to S.C. Code Ann. Section 58-27-1990, S.C. Code Ann. Regs. 103-829, and 

103-352, and applicable South Carolina law, respondent Duke Energy Carolinas, LLC (“DEC” 

or the “Company”) hereby moves the Public Service Commission of South Carolina 

(“Commission”) to dismiss the above-captioned matter on the merits because it fails to state a 

claim upon which relief can be granted.  The Company also requests that filing deadlines for all 

parties and the hearing date be held in abeyance until this motion is resolved.  In support of this 

motion, DEC makes the following showing:   

 

    BACKGROUND 

Complainant Frederick Howard has been a customer of Duke Energy Carolinas since 

2011. Service was established for Mr. Howard in his account at 140 Wickersham Way, Lot #25, 

Easley, South Carolina on September 29, 2011. See Kim Smith Affidavit attached as Exhibit A. 

(“Smith Affidavit”). Mr. Howard’s complaint indicates he is unable to timely pay his most recent 

deferred payment arrangement and again seeks to renegotiate future payment arrangements.  
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Mr. Howard has been billed each month pursuant to the Company’s rate schedule and its 

service rules and in accordance with the Commission’s Rules and Regulations. A review of the 

entire billing and payment history shows a consistent pattern of delinquency. See Smith 

Affidavit, ¶5.  

The Company’s records show that Mr. Howard’s account has not been current since 

service was established in September of 2011 and he is currently on his 15th payment 

arrangement since December 2014.  Mr. Howard has not satisfied a Deferred Payment Plan since 

July 2015.  From 2012 – 2017 Mr. Howard’s account has been scheduled for disconnection 23 

times due to nonpayment of Deferred Payment Plan but paid the amount necessary to prevent the 

cut before the disconnection occurred. See Smith Affidavit ¶s 5 and 6. 

The Company has been working with Mr. Howard since the account was established to 

arrange deferred payment plans as required by S.C. Code Ann. Regulation 103-352(c). However, 

Mr. Howard has been unable to pay the amounts due under the deferred payment plans. DEC has 

worked diligently to assist Mr. Howard with payment arrangements, but he continues to carry a 

past due balance.  Mr. Howard currently owes $760.59.  His meter was read on February 6 with 

new charges of $197.13 being due on March 6.  His account is more than 30 days past due in the 

amount of $355.67 and more than 90 days past due in the amount of $207.79.  His payment of 

$260.26 was due by 5:00 p.m. on February 6.  See Smith Affidavit ¶ 6. 

S.C Code Ann Regs. 103-352 requires utilities to offer a payment plan of up to six 

months that will allow customers to bring their account current.  As indicated above, the 

Company has made numerous deferred payment plans with Mr. Howard. The objective of such 

plans is to bring the account current so that the customer can maintain a current status going 
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forward.  Even with the deferred payment agreements, Mr. Howard has not been able to keep his 

account current.  

 Most recently, in December, 2016, the Company entered into a deferred payment plan 

with Mr. Howard which, among other requirements, required a payment of $260.26 by February 

6, 2017.  That payment was not made.  Instead, on January 31, 2017, Mr. Howard filed a 

complaint with the Commission stating he did not have ability to pay until February 15.  Mr. 

Howard has contacted the Office of Regulatory Staff on several occasions and most recently was 

told that Duke was unwilling to modify the payments due to previous modifications.  See ORS 

letter, Exhibit B.  

 

ARGUMENT 

 Duke Energy Carolinas requests that the Complaint be dismissed pursuant to S.C. Code 

Ann. 58-27-1990.  That provision allows the Commission to dismiss a complaint if it determines 

that “a hearing is not necessary in the public interest or for the protection of substantial rights.” 

Mr. Howard fails to allege any violation of an applicable statute or regulation with respect to 

Duke Energy Carolinas’ billing or handling of his account. Mr. Howard’s billing records show 

that DEC has repeatedly made arrangements with Mr. Howard for deferred payment plans but 

that Mr. Howard has had a terrible track record of complying with his obligations under the 

plans.  DEC has met its obligations under R. 103-352(c); it should now be allowed to terminate 

service to Mr. Howard.  

 S.C. Code Regs. 103-352 outlines the procedures for terminating electric service due to 

nonpayment. Section 103-352 provides that not less than ten days prior to termination, the 

electric utility shall mail a notice of termination to the affected customer that includes the total 
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amount owed, and the date by which the customer must either pay in full the amount outstanding 

or make satisfactory arrangements for payment by installments. Additionally, not more than 

three business days prior to termination of service, the electrical utility shall notify the customer 

by mail that he is subject to termination of service for non-payment. As outlined above, DEC has 

complied with the notice requirements for disconnection and given Mr. Howard additional time 

to pay his outstanding balance.  

 Duke Energy Carolinas requests that the Complaint be dismissed because it fails to allege 

any violation of an applicable statute or regulation with respect to Duke Energy Carolinas’ 

handling of Mr. Howard’s account.  

 

CONCLUSION 

DEC has worked diligently to assist Mr. Howard with deferred payment plans, but he has 

consistently failed to meet his obligations under the plans. There is no allegation that Duke 

Energy Carolinas violated any applicable statute or regulation in its charges. Therefore, this 

matter should be dismissed.  

WHEREFORE, Duke Energy Carolinas moves the Commission to dismiss the Complaint 

with prejudice, hold the testimony deadlines for all parties and the hearing in abeyance pending 

resolution of this motion, and requests such other relief as the Commission deems just and 

proper. 
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Dated this 21st day of February, 2017. 

Heather Shirley Smith, Deputy General Counsel 

Rebecca J. Dulin, Senior Counsel 

Duke Energy Carolinas, LLC 

40 West Broad St, Suite 690 

Greenville, SC  29601 

Telephone 864.370.5045 

heather.smith@duke-energy.com 

rebecca.dulin@duke-energy.com 

 

and 

 

       

s/Frank R. Ellerbe, III    

Frank R. Ellerbe, III, (SC Bar No. 01866) 

William H. Jordan (SC Bar No. 76172) 

      SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC 

Post Office Box 11449 

Columbia, South Carolina 29211 

Phone: 803-929-1400  

fellerbe@sowellgray.com 

wjordan@sowellgray.com 

 

Attorneys for Duke Energy Carolinas, LLC

mailto:heather.smith@duke-energy.com
mailto:fellerbe@sowellgray.com
mailto:wjordan@sowellgray.com
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EXHIBIT A 

 

 

AFFIDAVIT OF KIM H. SMITH  
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EXHIBIT B 

 

ORS LETTER TO MR. HOWARD 

 

DATED JANUARY 30, 2017  
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CERTIFICATE OF SERVICE 

 

This is to certify that I, Toni C. Hawkins, a paralegal with the law firm of SOWELL GRAY 

ROBINSON STEPP & LAFFITTE, LLC, have this day caused to be served upon the person(s) named 

below the Motion to Dismiss on behalf of Duke Energy Carolinas, LLC in the foregoing 

matter by placing a copy of same in the U.S. Mail addressed as follows: 

 

Frederick C. Howard 

140 Wickersham Way 

Easley, SC  29642 

Shannon B. Hudson, Esquire 

Deputy Director Legal Services  

Office of Regulatory Staff  

1401 Main Street, Suite 900  

Columbia, SC 29201 

 

 

 
Dated at Columbia, South Carolina this 21st day of February, 2017. 

 
 
 
              


